
IN THE COURT OF THE ADDL. SESSIONS JUDGE, FTC, AT 

BISWANATH CHARIALI, SONITPUR. 

CRIMINAL APPEAL NO.3(S-2)/14

1. Sri Dikesh Nahekia          ….........Appellant/Accused. 

-    VS       

State of Assam          …........  Respondent. 

PRESENT  Mrs. M. Deb  

Additional Sessions Judge, 

Biswanath Chariali. 

For the appellant :- Mr. J. Bordoloi 

 Advocate, Biswanath-Chariali.

For the respondent :- Shri H. Hazarika, Addl. P.P. 

Biswanath Chariali. 

Date of final hearing :- 06-04-16. 

Date of Judgment :- 20-04-16.

J U D G M E N T   AND  O R D E R

1. The  instant  appeal  has  emerged  against  the  impugned  order  and 

Judgment  passed  by  the  learned  Judicial  Magistrate,  First  Class,  Biswanath-

Chariali,  on  12-05-2014,  in  G.R.  Case  No.217/2009,  U/S-354/323,  IPC, 

convicting and sentencing the accused appellant/accused Sri Dikesh Nahekia to 

suffer imprisonment of one year and a fine of Rs.100/-, I/d to jail for 7 days U/S-

354, IPC and with a fine of Rs.100/- U/S-323, IPC, I/d to jail for 7 days. Period of 

imprisonment will run concurrently. 

2. Being  highly  aggrieved  by  the  said  Judgment  and  Order  of 

conviction, the accused/appellant preferred this appeal on the following among 

other grounds :- 
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 (1) For  that  the  learned  Trial  Magistrate,  First  Class  at 

Biswanath-Chariali  has  erred  both  in  law  an  the  fact  in  convicting  the 

Accused/Appellant U/S-354 and 323, IPC as the prosecution has failed to bring 

home in guilt of the accused/appellant for the purpose of conviction U/S-354/323, 

IPC.  

(2) For that there is absolutely no proof of any offence U/S-354 

and 323,  IPC against  the  accused appellant,  the conviction is  based on wrong 

appreciation of evidence on record. 

(3) For  that  there  are  serious  discrepancies  amongst  the 

depositions  of  the  prosecution  witnesses  during  trial.  The  omission  and 

contradictions in the PWs depositions cast serious doubt on the prosecution story. 

 (4) For that the contents of the FIR filed by the complainant and 

her  evidence  in  examination-in-chief  and  cross-examination  all  differ  and 

contradict each other therefore her statements cast doubt on the authenticity and 

veracity of the complainants allegations in FIR and deposition in court. 

 (5) For that, the complainant stated in the FIR that complainant 

stated in the FIR that when she(complainant) went outside the house to wash her 

hand and legs the accused person grab her from behind and pressed her mouth by 

his hand but she stated in her examination-in-chief that the accused enter into her 

house by breaking the “Bera” and grab her from behind. Now, the question arises 

where the occurrence took place whether the occurrence took place outside the 

house or inside the house. The whole prosecution story is a concocted one, for 

which the complainant failed to give exact place of occurrence. 

 (6) For that the contents of the FIR filed by the complainant, her 

evidence in  Examination in  chief  and cross-examination,  all  differs from each 

other  i.e.  contradicts  each  other  and  as  such  her  statement  cast  doubt  on  the 

truthfulness of the complainants allegations. 

 (7) For that the FIR is the basic foundation of a criminal trial, 

total deviation therefore, in court is a fatal to the prosecution and the benefit will 

go to the accused person 
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(8) For that there is more than twelve hours delay in filing the 

FIR and the delay is not explained and such delay is bound to vititate the trial and 

the benefit will go to the accused person. 

 (9) For that the trial court below failed to appreciate the evidence 

of PW-1 and PW-3. These two witnesses have not supported the prosecution story 

at  all  on the  contrary they have stated before  the  court  that  PW-4 Nandeswar 

Nahekia is the man behind the allegation. Nandeswar Nahekia filed this false case 

against the accused person through this sister PW-1 the complainant. 

 (10) For  that  the  contradictions,  omissions  which  the  defence 

succeeded  in  eliciting  from the prosecutions  witnesses  are  vital  which  creates 

doubt in prosecution version of the occurrence. 

 (11) For that the learned Trial Court while drawing his findings in 

the judgment failed to take into consideration the necessary ingredients of U/S-

354/323, IPC which are required to be proved by the prosecution. The trial court 

has no reason to pick and choose evidence against the appellant. Hence, the 

Judgment and order of conviction is liable to be set aside. 

3. The prosecution case in a nutshell is that on 04-05-2009, at about 10 

p.m., when the informant went outside of her house to wash her hands & legs, the 

accused person namely Dikesh Nahekia appeared there and grab her from behind 

and pressed her mouth with his hand and tried to outrage her modesty and when 

she raised objection the accused person assaulted her on her face with fist and 

blow and as a result she sustained injury on her face and in the meantime her 

brother came there and obstructed the accused person and the accused person fled 

away.  

4. On receipt of the FIR, the police registered the case and investigated 

the same and found material against the accused person UI/S-323/354, IPC and on 

conclusion of investigation submitted charge-sheet against the accused/appellant 

U/S-323/354, IPC. 
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5.  Learned Court  of Judicial  Magistrate,  First  Class,  Biswanath-Chariali, 

during trial, after furnishing copy to accused/appellant, explained particulars of offence 

U/S-323/354, IPC, to which the accused/appellant pleaded not guilty and claimed to be 

tried. 

6. It  appears  that  the  court  below  has  taken  into  consideration  the 

following points for adjudication of the case. 

(a) If  the  accused  person  voluntarily  caused  hurt  to  the  

complainant ? 

 (b) If the accused person outraged the modesty of the complainant ? 

7. The prosecution examined as many as 7 ( seven ) witnesses. Thereafter, 

the  accused person was  examined U/S-313,  Cr.  P.C.  and he  denied  the  allegations 

brought against him. Defence examined none. 

8. Considering  the  evidence  on  record,  the  learned  court  of  Judicial 

Magistrate, First Class, convicted the accused/appellant and sentenced him as indicated 

above.  

9.  I have heard the learned Counsel of both sides. 

10. Learned  Counsel  for  the  appellant  has  submitted  that  there  is  no 

substantive evidence on record and the learned trial  Magistrate committed error by 

convicting and sentencing the appellant in the case merely on conjecture and surmise 

not upon evidence on record and in view of absence of cogent and reliable evidence, 

the impugned conviction and sentence awarded cannot be maintained. 

11. Learned Addl. Public Prosecutor, supporting the impugned judgment and 

order  aforesaid,  has  submitted  that  there  is  sufficient  evidence  in  support  of  the 

prosecution and the guilt of the appellant is well established. 
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THE OVERVIEW OF EVIDENCE ON RECORD AND CONCLUSION THEREOF

12. As could be gathered from the record, only seven witnesses have been 

examined by the prosecution to establish the offence U/S-323/354, IPC. 

Before Proceeding further, I find it necessary to look through the evidence on record. 

13. PW-1, Bhagya Nahekia, during course of his evidence stated that hearing 

hulla,  he  went  to  the  place  of  occurrence  and  saw  that  Nandeswar  Nahekia  was 

assaulting the accused person and Nandeswar Nahekia told him that the accused person 

was trying to outrage the modesty of his sister. 

In his cross-examination, he stated that hulla took place in the front of the shop of 

accused person and Nandeswar told him that the accused person outraged the modesty 

of his sister and that there was enmity between the accused and Nandeswar Nahekia. 

14. PW-2, victim ( the complainant ), during course of her evidence stated 

that about 3 years ago, at night, when she went outside of her house for urine purpose, 

the accused person entered into her house by breaking the bamboo fencing and caught 

her from her backside, pressed her mouth with his hand, threw her on the ground and 

torn her cloths and that in the meantime her brother came there and accused fled away 

and that name of her brother is Nandeswar Nahekia. 

In her cross-examination, she stated that the accused person is her nephew and that she 

filed the case on the same day of occurrence at night. She further stated that the accused 

person assaulted her on her face and as a result she sustained injury in her left cheek 

and she went for her treatment after four days of occurrence and that police did not 

seize her cloths and that the PW-1 is her brother. 

15.        PW-3,Puran Mahapatra, deposed that accused person is his nephew and that 

Nandeswar Nahekia told him that the accused person committed rape on Nirupa. PW-3, 

further stated that Nirupa filed this case as Nandeswar compelled her to file this case. 

In his cross-examination, he stated that Nirupa was not interested to file the case and 

for that reason, Nandeswar assaulted her. PW-3, further stated that Nirupa filed this 

false case according to the instruction of Nandeswar. 
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16. PW-4, Nandeswar Nahekia,  during course of his  evidence stated 

that the complainant Nirupa is his sister and on the day of occurrence, at about 10 

p.m., when Nirupa went outside the house for urine purpose, he saw that  the 

accused  person  forcibly caught  his  sister  Nirupa  and  when he  obstructed the 

accused person, the accused fled away.

In his cross-examination, he stated that no person has seen the occurrence except 

him. 

17. PW-5, M.O., during course of his evidence stated that on 5-5-2001, 

he examined the victim Nirupa Nahekia and he proved his report as Ext.1 and his 

signature as Ext.1(1).

In his cross-examination, he stated that such types of injury may cause due to falling 

over hard substance or hitting with hard substance. 

18. PW-6, I.O. during course of his evidence stated that he submitted 

the charge-sheet and he proved FIR as Ext.2 and charge-sheet as Ext.3. 

In cross-examination, he stated that occurrence took place on 4-5-2009 and FIR was 

filed on 5-5-2009. 

19. PW-7, I.O., deposed that he investigated the case and that he recorded 

the statements of the witnesses and also collected the injury report. 

In his cross-examination, he stated that the occurrence took place on 4-5-2009 and 

FIR was filed on 5-5-2009 and on 5-5-2009, the injured was treated and that he did 

not seize the torn cloth of the victim as the victim(complainant) did not show him 

the torn cloth. 

20. Above  being  the  evidence  on  record,  let  me  see  how  far  such 

evidence makes out the allegation against the accused/appellant.

21. On appreciation of evidence of PWs, it is found from the deposition of 

PW-2, complainant that the accused entered into her house by breaking the bamboo
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fencing and caught her from her back side, pressed her mouth with his hand and torn 

her cloth. But according to FIR ( Ext.2) when the complainant ( PW-2) went outside 

of her house to wash her legs and hands, the accused person caught her from her 

back side, pressed her mouth with his hand and tried to outrage her modesty. Here 

place of occurrence is two different place. According to FIR, place of occurrence is 

outside the house but according to the complainant (PW-2), the place of occurrence 

is inside the house. Hence, the place of occurrence is doubtful. PW-2(complainant) 

also deposed that she was treated after four days of occurrence. But according to 

M.O. (PW-5) and I.O.(PW-7), the victim (PW-2) was treated on the next  day of 

occurrence i.e. on 5-5-2009. PW-3, deposed that Nandeswar Nahekia (brother of the 

complainant) PW-4, compelled the complainant (victim) to file this case and PW-3 

also stated that the complainant (PW-2) filed this false case. PW-3 also deposed that 

Nandeswar  Nahekia  told  that  the  accused  committed  rape  on  Nirupa(PW-2)  the 

complainant but PW-2 did not state anything about rape. According to PW-2, police 

did not seizue her torn cloth but according to I.O. (PW-7), the complainant (PW-2) 

did not show him the torn cloth. 

22. In the instant case, from the above discussion, it is found that the story 

of FIR ( Ext.2), which is the root of the case did not corroborate with the evidence of 

the  complainant  (PW-2)  and  the  statement  of  witnesses  as  to  exact  place  of 

occurrence and manner of incident materially different. Moreover, the evidence of 

PWs are not  cogent  and trustworthy to establish the offence against the accused 

person, as some infirmities appears in the evidence of PWs. So, on the basis of such 

un-corroborative evidence, the accused cannot be held for committing offence U/S-

323/354, IPC . Hence, after careful consideration of the evidence on record, I am of 

the opinion that the evidence tendered by the witnesses on different aspects of this 

case in its totality cannot be considered as consistent with the guilt of the accused 

person and therefore, the prosecution failed to prove the case against the accused 

person beyond all reasonable doubt for which the accused person is entitled to get 

benefit of doubt. 
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O R D E R

23. In the light of the above discussion, the appeal is allowed. Impugned 

Judgment  and  conviction  is  set  aside.  The  accused/appellant  is  acquitted  of  the 

offence U/S-323/354, IPC on benefit of doubt and set to liberty forthwith. 

24. Send back the case record of the lower court with a copy of this 

judgment of order.

25. Accordingly, the instant criminal appeal is disposed of on contest. 

 Given under my hand  and  seal  of  this  Court  on  this  the  20 t h 

day of April,2016.

         ( Mrs. M. Deb ) 

                                                                                        Additional Sessions Judge, 

                                                                               Biswanath Chariali. 

                    

                     Dictated & Corrected by me 

         ( Mrs. M. Deb )

                    Additional Sessions Judge

                          Biswanath Chariali. 

* * * * * * *  


